
DONNA COLEMAN GREGG

(202) 429-7260

EX PARTE OR LATE FILED

WILE~ REIN Be FIELDING

177& K STREET, N. W.

WASHINGTON, D. C. 2000&

(202) ~29·7000

DOCKETFIL£
COPYORIGINAJ.

October 13, 1994

ORIGINAL

I"'Ace/MILE

(20Z) ~Z9-70"'9

William F. Caton
Secretary
Federal Communications Commission
1919 M Street, N.W.
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Re: Notification of Permitted written Ex Parte
Presentation in MM Docket No. 92-266

Dear Mr. Caton:

E! Entertainment Television, Inc. ("E!"), by its
attorneys and pursuant to Section 1.1206(a) (1) of the
Commission's rules, hereby submits two copies of the attached
permitted written ~ parte presentation to Commission
officials regarding MM Docket No. 92-266. The attached letter
was sent today to Chairman Reed E. Hundt, Commissioner James
H. Quello, Commissioner Andrew C. Barrett, Commissioner Susan
Ness, Commissioner Rachelle B. Chong, and Meredith Jones,
Chief of Cable Services Bureau.

Kindly direct any questions regarding this matter to the
undersigned.

Respectfully SUbmitted,

~ en Vl C< 9/(y 6 '6 IeLf
Donna C. Gregg
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October 13. 1994

Reed E. Hundt
Chainnan
Federal Communications Commission
1919 M Street, N.W.. Room 814
Washington. DC 20554

RECEIVED

fOCT·t~ 31994

•
Re: Commmta g[ il tnk.rt'jnmcnt l:clcyjs1on. Inc.

MM Docket 50· 92-266
PennUted Written Ex Parte PRKlltation

Dear Chainnan Hundt:

We here at El Entertainment Television. Inc. (EO are grateful to the
Chainnan. the FCC CommiSsioners, the members of the Cable Services
Bureau and the staffs. for your WlIlingness to meet with representatives
of Et over the course of recent COMtderation of revisions to the "going
fOlWard" rules. As a proVider of Video prop-ammtng. E! is vitally
concerned that the CoItlJDiMion's new regulations should not adversely
affect the ab1lity of exiSting prollWJ1lDel'S to conUnue to invest in
improVing. the quality and Vitaltty of their services. and that the
Commission's regulations should instead promote consumer chotce and
the availability of the products they desire.

By this comment letter. we would like to outline our position regarding
certain issues which we undentand are currently under consideration by
the Commission, While there are, obviously. many issues of concern to
E! tn connection with your formulaUon of going forward roles, the
followmg are mattenJ of particular Interest and Import to video
programmers. and which we understand are CUITently the objects of
debate.

• ReteatloD of 7.11Mt ......·Up 011 ........,•• Coet mere__

The rules currently prOVide that tncreaees ~l'Ogrammingcosts charged
by Video procrammen may be paased thro to consumers. along with
a maximum 7.5% mark-up on the amount 0 the increase (we are
refemng to a mark-up on increases in the license fee charged by eXiSting
services on a system. not to the mark-up allowed for the addition of new
services on a regulated tier). We are concerned that the Commission may
be considertng a repeal of the 7.5% mark-up allowed on increases in
programming costs.

Our concern is rooted in our belief that 1n order for Et (and other
Simtlarly situated video programmen) to continue to invest In the qUality
and vttality of programming eerv.tces. we must be able to raise our license
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fee. reasonably. over time. If cable operators cannot maintain their level
of return on their investment in new progranuning. they wtll not tolerate
even our modest annual license fee increases, and we will see no growth
in our revenue. This will seriously erode our ability to invest In
programmJng. which uJtbnateJy adversely affects the breadth and quality
of the product proVided to the consumer.

In addition. we belteve that by el1mJnaung the mark-up for increases in
the cost of existing programming. while implementing tncentives for
adding new prograIJlIIl1ni, the rule. would unfairly diSCriminate in favor
of the addition of new services and against the retention and growth of
ex1st1ng services. Ef is a network cUlTently made available to
approxknately 27 mimon homes, or less than one-tIUrd of the domestic
cable televtston market. We are, of course. in favor of incentiVes which
promote growth of our distribution. However. we do not think that
Commission rules should sacrtftce programmers' lema-tenn ability to
invest tn the Vitality and quality of programmJng in exchange for short
tenn incentives to grow distribution.

To promote the creation and continued growth of Video proararnmers and
the availability of a wide variety of choice to consumers, the
Commission's rules must promote bmh mcreae. tn dtstribution of new
networks and the growth of existing programming services.

• lac_the. For Mded Clta·." - 25~ ..".ke. $1.50 cap

In previous fiUnp with the Commission, Et has supported a nat per
channel mark-up for the addition of new services to regulated tiers. We
feel that this concept fairly balances the interests of video programmers
of different size, maturity and cost. Coupled With a reasonable cap on
total annual increases for new services at least ($1.50), this proposal will
promote continued growth in the variety of proaramnung available to
consumers, without subjecting them to unreasonable rate increases.

In order to be effective, this structure must allow for a per channeJ mark
up which makes the addition of new services on regulated tiers a realistic
alternative to pure ilIa carte camRge. As we have demonstrated in our
discussions and prtor fWnp, new services and smaller existing services
cannot grow. or likely survive, if only purely a Ja carte dtat.nbution is
ava.Uable.

Having discuaaed distribution with every major cable system not carrytng
Er, we have detenntned that. by and large, unLes. sJPtems are able to
inclucle a mark-up oJapproxtmately 25f. they are unlOcely to consider
adding new services to their regulated tier line-ups.

In our view. it is al80 important for the Commission to tnclude roles
which prevent the per-channel incentive and the annual rate increase
cap from combining to incentiviZe only the addition of no cost and very
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low cost services. We beli.eue that the COmmisSion should. stT'lue to
implement rules allocattng license fee and mark-up pass-throughs which
wtU cause chc:lnnel addtt1Dn d«isions to ~ based. upon the quality of the
programming offered the consumer, not solely upon the potential frnanctal
renLm to the cable operator.

• Timely Reeohati_ Of GobaC Forwud la.u.

The industry-W1de stagnation caused by the pendency of the
COmmiSSion's new roles is having a devastating effect on video
programmers. Since the implementation of the most recent rate rules. El
has experienced vtrtually zero growth in its distribution.

Cable operators consistenUy report to us that they are delaying any
decision on the addition of new proarammtng services until the
fmalization of the Joinl forward rules. While we are hopeful that rules
favOt'able to our busineSlS will be implemented. 1t 11 equally important
that some resolution of the aoinC forward isSues emeJ1e very 8OOn. We
are confident that we can comprte and succeed in a vibrant market for
Video prolf8JI1JDing services; however. tbe stasts we are experiencing
dUring this extended waiting period threatens our operatJng viability.

In order to complete adm1n1strat1ve necessltiee and comply with FCC
notice requirements. if cable operators are to add new programmmg for
1995 their dedatons will have to be made in the very near future.
Generally. 1995 channel line-up. must be set by the end of October. EJ
and other stmtlarfy situated video programmers wCU be unablA! to inuest in
new. innouatWe. quality programmtng in 1995 if.ftnalgoing forward
decisions are not made in a timely manner.

Thank you for your attention to tb_ comments. By quickly adopting
Era sugestions, the Cornmiaelon can inaure that progreu in the
creation and improvement of PJ'OII'UIUDtna services will continue and stin
ensure that rates for regulated cable will remain reasonable.

Respectfully submttted.

E! ENTERTAINMENT 'tELEVISION, INC,

~~
Mark B. FelmDan
Vice President
Business & Legal AffairS

cc: William F. Caton
Secretary
Federal Communications Commission
(2 copies)
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